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I 383; Gow on Part. *257; 3 Kent Com. 64; Rowlands v. Evans, 30 Beav. 
302; Stevens v. Stevens, 39 Conn. 474; Leach v. Leach, 18 Pick. 68. Most 
cases hold that the general rule is not to be rigorously applied, yet there is 
some authority for the rule that a sale must be had if one of the partners 
insist upon it. Gow on Part. *257, 3 Kent Com. 64; Feredayy. Wightwick, 
Taml. 250, 261; Lingen v. Simpson, 1 Sim. & Stu 600. There is but little 
direct authority for dividing the property in specie over the objections of a 
partner, as was done in the principal case. Story on Part. \ 350; Harpet 
v. Lamping, 33 Cal. 641. The reason of the general rule is its fairness, but 
when the reason fails, it seems just that, as was held in the principal case, 
the rule itself must yield to equity and good conscience. Whether or not a 
partner is to be charged with interest on firm money retained by him must 
be determined from the circumstances of each case. Lindley on Part. 
*389, *391; Cyger's Appeal, 62 Pa. St. 73, 1 Am. Rep. 382; Buckingham v. 
Ludlum, 29 N. J. Eq. 345; Hutcheson v. Smith, 4 Irish Eq. Rep. 117. 

Railroads— Conveyance of Right of Way— Right to Erect Tele- 
graph Poles by Telegraph Company— Additional Burden.— The plain- 
tiff granted to a railroad corporation, a free and perpetual right of entry, 
right of way and easement, at any and all times, for all purposes necessary 
and convenient for the use and operation of its railroad. The company 
erected a set of small poles carrying one or two wires for its telegraph ser- 
vice, but some years later gave a conveyance to the defendant company, for 
a valuable consideration, whereby the latter was given full rights and privi- 
leges to operate its telegraph line on the railroad right of way; at the same time 
taking over the entire telegraph plant of the company. By the agreement one 
or two wires were to be maintained for the exclusive use of the railroad com- 
pany. Thereafter, the defendant company erected a very heavy set of poles, 
carrying a largely increased number of wires, and the plaintiff, claiming that 
such an erection of poles, and the right of the defendant company to use the 
railroad right of way without compensation to him, was an additional burden, 
and without authority of law, brought suit for damages. Held, that the con- 
veyanceonly operated to give the defendant a license as against the railroad 
company, without in any manner affecting the rights of the owner of the 
soil ; that the railroad company had not acquired in the original conveyance 
from its grantor, the right to erect and maintain a telegraph line for general 
commercial purposes, and that its conveyance to the defendant could only be 
construed as an attempt to confer a right to maintain a telegraph line for such 
a purpose. The plaintiff recovered. Hoges v. Western Union Tel. Co. 
(1903), N. C. —45, S. E. Rep. 572. 

A telegraph company may not establish its line over the right of way of a 
railroad company, without making compensation therefor according to law. 
A. & P. Tel. Co. v. R. R., 6 Biss. 158. Unless the deed clearly provides 
otherwise, the conveyance of a right of way, either by dedication or con- 
demnation proceedings, conveys an easement only, and the fee remains in 
the grantor for all purposes except those of the railroad. See Lewis, Em. 
Dom. Sec. 291. It is conceded that a line of telegraph on a railroad right 
of way is an additional burden, unless constructed for the use of the railroad 
company in the operation of its road. See Lewis, Em. Dom., Sec. 14 la. 
That such a use is not that of the railroad company, and is not proper, see Am. 
Tel. Co. v. Pearce, 71 Md. 535. As to telephone lines in highways, see 'lei. 
Co. v. Barnett, 107, 111., 507; Eels v. Am. Tel. & Tel. Co., 143 N. Y. 133. 
On the contrary, such a use is held not to be an additional burden on the 
right of way, and it does not signify that the telegraph line was ertcted by a 
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telegraph company for the joint use of such company and the railroad. 
Mills, Em. Dom., Sec. 59; Tel. Co v. Rich. 19 Kansas, 517; see as to 
highways, Julia Building Ass'n. v. Bell Tel. Co., 88 Mo. 258, and Pierce v. 
Drew, 136 Mass. 75. 

The decision in the principal case is in accordance with the weight of 
authority. 

Sales — Draft with Bill op Lading Attached— Liability of Trans- 
feree to Consignee. — A seller consigned warranted goods to plaintiff buyers 
and drew a draft on the latter for the price. Defendant bank discounted the 
draft to which was attached the bill of lading, delivered the goods and bill of 
lading to plaintiffs who had previously no opportunity to inspect the goods. 
Consignee brought an action against the bank for breach of warranty. Held, 
bank was not liable. German American Sav. Bank v. Craig, et al (1903), — 
Neb. — 96 N. W. Rep. 1023. 

The necessary consent of plaintiffs to the substitution of defendant for the 
vendor in the contract was absent, said the court. Another reason for the 
conclusion was that such decision harmonized with the understanding of the 
commercial world and a contrary doctrine would work an unnecessary and 
injurious restraint on trade. In harmony with the above are: Hall v Kellar 
(1902), — Kan. — 67 Pac. Rep. 518; Tolerton & Stetson Co. v. Anglo-Cal. 
Bank (1901), 112 la. 706, 84 N. W. Rep. 930, 50 L. R. A. 777. Probably the 
principal reason for the soundness of the above decisions is based upon the 
law of negotiable instruments, the assignees of the bills of lading having been 
bona fide holders of the annexed drafts. See note 49 L. R. A. 679. This 
ph se of the question was not, however, considered in the principal case. The 
contrary doctrine was laid down in Landa v. Lattin (1898), 19 Tex. Civ. App. 
246, 46 S. W. Rep. 48; Finch v. Gregg (1900), 126 N. C. 176, 35 S. E. Rep. 
251 , 49 L. R. A. 679 ; Searles v. Smith Grain Co. (1902) , — Miss. — 32 S. Rep. 
287 ; Miller v. Bank, 76 Miss. 84, where the courts did not consider the nego- 
tiable instrument phase of the question at all, but held that the assignees of 
the bills of lading stood in the shoes of the vendors. The only ca>es involving 
this question which the Nebraska court found were Landa v. Lattin and Finch 
v. Gregg, supra. See 1 Mich. Law Rev. 65, 237, 690. Mechem on Sales, 
— $1816. The Nebraska case is with the weight of authority. 

Suretyship — Co-Executors— Joint and Several Bond— Liability of 
Sureties. — A and B were co-executors of the will of C, and as such gave a 
joint and several bond. B was also a legatee. A defaulted and B as legatee 
brings this action against the sureties on the above bond. It was contended 
by the defendants that the action could not be maintained, because B, being 
a principal on the same bond, would thereby be suing himself and his own 
sureties. Held, that B could recover. Municipal Court v. Whaley (1903), — 
R. I. — 55 Atl. Rep. 750. 

In coming to its decision the court held that in the absence of participation 
by B in the default and in the absence of negligence on his part he was not 
liable for the devastavit of A. Williams on Executors, p. 1924; Gaultney 
v. Nolan, 33 Miss. 569; Lenoir v. Winn, 4Desans. (S.C.) 65. 6 Am. Dec. 597; 
Peter v. Beverly, 10 Pet. 532, 9 L. Ed. 522. The court further held that the 
bond being joint and several and not simply joint, it was as if each had given 
a separate bond with separate sureties. Therefore B was neither suing him- 
self nor his own sureties. Nam v Oakley, 120 N. Y. 84, 24 N. E. Rep. 306, 
9 L. R. A. 223, reversing 37 Hun, 495; State v. Wyant, 67 Iud., 25. On its 
faces, the case is somewhat peculiar, and at first blush the law would per- 
haps seem to be otherwise than as announced. Yet the deductions are logical 
and the conclusion is probably sound. 



